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L, L. Guttman*s scaling procedures vere used to 
analyze Dnited States j^^upreme Court decisions concerning the press 
for the period 1971-iy81, Guttman scaling is essentially a meaiis of 
, determining whether a given set of responses is unidiaensicnal, 
meaning that the responses are part of a single hlerarchi^cal 
continuum. The 44 press cases during the period vere arranged from 
those most favorable to those (least favorable to the pressr while 
justices were ranked according to their favorability to th« press 
(their overall record in the 44 cases). The resulting grla formed by 
the justices* votes on individual cases was 95X within thevidealized 
triangular grid that Guttman scaling is supposed to produceSsWhen 
unidimensionality is evident^n^he fact that Supreme Court Julstices* 
votes on press cases can be ordered on a Guttman scale above/ the 9Q% 
criterian is an indication that, the decisio;i making process on the> 
Court is somewhat simpler than many analysts have suggested, possl^bly 
an indication that the Supreme Court decisions are politically 
motivated along libera,l*cohservative dimensions'. Coupled with . / 
individual justices* voting trends and the increasing trend toward 
more decisions unfavorable to the press^ the scaXing data indig^te 
that an antipress bloc on the Supreme Court is gaining streng^^ 
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A Qttttman Scale Analysis 6f the Burger Court's Pttress Decisions 



; ""Uiat yeax'a, AEJ plerfiary ses/sion on the Burger ^urt and the 
Flrat 'ABond»«nt exemplified j.ihe growing Interest In the Supreme 
Court's decision making ittocess. The succession of decisions 
\kfavoraliae to ±he pr»jss In ihe .last degade ha^ led to much s 

' speo«^tloii and 'dell'bara-tlon on possllxLe trends. However, this 
,has hai^'^n ^either faattsfylng or conclusive, Thp Supreme 

A.Court dOclslODS on the press in the last decade have offered 
soaetl^fl^ fo^ everybody, We 'journalists have'^lJeen as pleasantly 
surprised Ijy Nebraska Press .Associa tion v. Stuart and Richmond 

^ Newnwberg v. Commonwealth of Virginia as we were dlsnayed by 
<;ann »tt V, DePasauale ,^'^ Within a slnGle case, Gertz v, Welch, 

T — « ^ ' : 2 ' 

we have found cause for both cheer and dismay • If there is a 
trend,rirb^ is not one easily discerned* 

jvSfould seem tAa^ an analysis of the overaU reccad of, the 
Court ^ press caseifc during this period iieuld be tiseful* This 
paper Is an attempt to do that applying Guttman scalingt an 
item-analysis procedure widely used in the social scj^ncesp to 
this group of d^oisions»^ 
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We have defined the' period -to be. covered as beglnnlne vrf^^ . ^' 
the 1971-72 seesloald continuinis to the present. What is referred 
to .as the -Burger Comri" by those analysing decisions began not when 
warren Burger \,eca»e Chief: Justice In 1969. but two years^ater w^en 
' Willi*. Hehnquist and Levls^Powell became third and fourth Nixon 
appointeee on the^ Cou^. This also is a convenient period for 
analye'is becauee it is one of unprecedented stability on the Court. 
Since 1971 there has been only one change-the reslgnati6n of Justico 
Wlllla. 0. Douglas an^ appointment of JusUce John Paul Stevens in 
1973. Never before h.s there been a lO-year period in which eight 
justices have served together on the Court. This would simplify any 
analysis^ of voting, but for Gutt»kn scaling it is especially helpful. 

Our analysis includes, press cases, but not speech cases during 
that l>enod. we iB«>osed this limitation for^three reasons, s First. . 
it is a limitation that seems logical foe jourhalists.- Second, wo 
/^have compllW the record, on speech cases and found that, in First 
Amendment terms, the supreme Court in the , la«t decade has ^n , 

clearly less favorable on speech cases. Because of ti.io; it l.e^. 

"to us that includii the„ would confound matters. Thlz^. this - 
ilmitation o^es the st«Jy more manageable, both from' our standpointT . 

. and that of the aulience. . We fou«l 50 case^-that with freedom 

of press as- opposed to freedom of speech.^In six df those cases, pne , 
or morV justices did not participate, so we hav^discarded them l^om 
Ws anilysls.^ ' We Included only- the vote^of the eight justices who 

Vhftve been o| the Court togother^W 



^ ^plylnK Guttman Scaling 

Guttnan scaling is essentially a means of determining whether 
or not a given set of responses is unidimensional. B;i unlxiimensional. 
wo moan that the rosponaos are part of a single hierarchical contlnuuin. 
For example, suppose we ask persons these questions* 

1) Add 2 and 2 

2) Fa<^tor - ^ 

3) Differentiate with i^espect to X 

We' wouldWot that a pers6n who could answer the third question ' 
could al80' answer the first two. We would be greatly surprised if 
a person could answer Question 3 and not answer Queation 1. For that 
matter, we wpuld.be very surprised if a pocrson could answer Question ' 
2 and not answer Question !. Mathematics is or^niaed and taught in 
^ ;uch a way t)>at a person deals with addition before factoring and ^ 
' factorln^before differentiation. For that reason. If we knew that 
a person answered two of those 'quootions correctly, we would^ assume 
that we knew which two (l and 2). That iT^iat we mean by 
unidlB«»l«ialUy. li$ we substituted the question "Who^as the 
first secretary of state of the U.S.?" foe the second question, wo 
would not expect and probably not find any connection between the 
ability to answer that question and either of the other two. pur 
set would no longer be unidimensional. 

Our example here uses responses to factual questions, but 
but attltudlnal reuponses and sets 4£ debiaions or 'actltjns have 
been found to be unidlBenslonal. In some instances. Most pertlont , 
for our purpose^ Is Spaeth's finding^ usliig Guttman acaliiig. . that • 

^SupreJ Court clvU liberty decisions in 1960/ 196^ and I962 did 

5 

^^^^imm^A unidimensional aroa#T 



The ftuastlon of unWiiuLnalJon^lty Is laportani first* of ' 
All bocnuae coaplexltjr has so often been positu).3ted With regard . 
to SupjMme Court decisions. The cenerfrl iaprteasion is tl^t a 
Bultlpllolty^ i^f fACtoars ^fect this decisipii-maklng procesa. 
The liqaioAtlon is thpit. becaus^f this, ne outsideVs really 
Hill not be able to imderstaxid the deoisioni-making procesb. 

Beyond this, Guttnin scaling offers a rather convenient 
way to look at a set of responses.. It helps one to get a^ens 
of the whole picture rather than being restricted HJo dealing 
with one decision at a tine, 

TWhle I 'haa been j^eparod ln.accord with the procedural 
rules of Guttmn scaling. The decisions are arranged yrom those 
most favorable to thO;pJoss (&-0) to^hose least favorable %tf 
the press (0-8). The Justices are presented In djdeaf flroa ^ 
the least favorable to the press, on the left to the most/i 
favorable to l^je press on the right, Pavorability. of , course, 
is deterained on the basis of their votes on/fcheso tik casoo. 
What we have ^ Table 1 thenls basically a triangular pattern, ^ 
- showing In general two thiiigs that Guttman scaling would prosumoi 
1) The less favoratbl« justices pro^pross votes ar6 t^rd tho top 
o^ the tablet 2) The Justices, who vote the ipreos in the Iocs 
favorable cases (1-7. 2-6. 3-5) also ^ote for the press in the , 
^ases in which the press gets wider support, ^ y 

Jji a perfect Guttnan sca]^e. the traingle would be completely 
BolJd, G^taan refer§ to the deviations ftron that^as errors. Per 
axuKpl; OR CBS v.- Democratic National Comwlttee . ^l^n that there, 

-more— - . < i ■ 



five • V 

are only six favorable votes* Ihe favox^able- votes by Juaticu Wiliiafl 
Rehnvuist^nd Chief Justice Warren ^Surcer arc error>lii> the Guttman 
scaling perspective • Note that vie have under lined these ru^jponsesj^. 
as we have all^'error" responses in Table 1. Gujj^tman's criterion 
for det^mining whether or. not ^ set of responses is^unidimensidnal, ^ 
or as he refers t(^ it, scalable, is. that the^nuriiber of errors must 

,not exceed 10 percent of the responses. The nuinber of "correct" 
responses thus must be at least' 90 percentYof the total number of ^ 
responses-. Outtman tefers to- the ratio, o/ cori|ect responses to 

-total re^naes as the ciefficient of reproducilbility , ^ term we 
have used aWthe foot o/ the tables ^ ^ 



Findinrs ^ V ' ' ' i • 

We should begin by noting that the press lost a maj-ority of 
the casis reported\.in Table 1. The verdicts yv<^e for the press in 
19 cases (U3 percent) and against the^pr^ss in 2^; cases (57 percent.)* 
If we add the six" cases eliminsi^^^ ftrom our analyses because on^ 
or more Justices did not participQte, the tally is 22 for (liU percent)' 
ahd 28 against ($6 petrcent). Thpas in'toharp contract with Uie 
figure Padgett reported for the period 1931 to 196^ He found that 
the press wcJh 60 o^ 95 cases or 63 percent»6 So, while the Burger 

t:has not been against the press all the- time, it lias been against 





thatn had previously Ijcen the case* c ^ 

Hnoro* 
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th. f lr.t thl« that .h,^d ^ notlcd in 1 1. th. 

wld. W «», th. 3u.tlc.s in f».,u.»y Of voting for th. 
. J^tlo. WlllU. R*»iul»t vot«i for the pr«« Ou.t 2<( 

■ of th. tU.. -hU. 4»tU. «««ood H«»han voted for 

♦ ,«« W »«fi«nt of tL in ^tv.«> -«« C,ri,f .u^tlc. 

Mhit... -Oh 3U poro-'.nt, J«.tlc, I,.wli^rov.U. « P*"'"*' ' 
,„Uc. P.tt„ 3t»-t. 77 ,p.«nt. a-l .»tlo. Br.nn«, 
^ 86 p«o.nt. • Tho«'i«S«« th. ta^., oonfU« that 

, th.r. 1» 9omiU»ra>i. Wock voting. 

f i„«o.. 8t««rt.8r.n»..«iM«.^ voted t.i.»«;ay r- 

< L 75 »«o~* 0^ c-.B-u.uaUy for th. ^.aa. Ju.Uc.aV\ 

Bur-r. 1^1^. P0«n. and Eohn^uiat. th. four NUon ap.oU>*ok, 
votad to,^ on 59 parent of ti... caa«-u.uaUy a^alnat ^ 

Ov«.ll. «. do hav. a unldU«.ional ^ or what Gutt». 
. unlyaraa. Thar. ar. only 19 .rr«ra l.t th. 352 

. r..,««f. ail tiH ooafflole.^-^ r.,rod*^Ulty la .95. «U - 

th. r.iulx«l What 1^ «.r. l«ort«.t ia that In 30 

; of th. caa... K, hav. a ,«f.ct a<il. t,lP.-Sat la. no «ror 
. on that c««. That la unuaualXy hlsh ahd Indlcataa t^t 

^ supra- c4t vot- on praaa oa-a i^i th. Outt«n a»l^ 



orlterU very well. 
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3ft •hovdd be noted that this tnidlmenslonal area c&vera 
a wide range of press Uw topics. oa-aea dealing with 

First Asiendjaent protootlon, First Amendment accjpss, libol, privacy, 
fte^ preas-fa^ trial, obscenity and freeom of information. Vfhat 
we have" found \s thus a consistent pattern of response by the 
^justlceL on a wide variety of press situations. Likewise, the 
Conatltutlonal issues Involved are varied, 

Diseuaeion 

When we' say that these casc« form a scala^ universe or 
a unldi^nslonal area, that does it tell us about the decision-" 
nafclng process? • First of itU, it teljs us that thore^is one 
overriding faot'or in that dpoision making. There may be many 



factoars that enter into Supreme Court decision making, but 
everything comes down to a single factor. Whatever th*t factor ^ 
or attitwie or prwiisposition is, it is such that Justice Rehnqu^^kt 
layt^lstenUy on the anti-press side of ih^ continuim and Justices 
Haxahall and Brennan even more consistently on the pro/ press side. 
The deviations from the continuum are infrequent, \ 

What is the overriding factor? The tenrptaltion is to sucgoat 
that we we have here is a liberalism-conservatism c"ontintJwa,That is 
a conclusion which fits ^ dita. There is no%, however, oonclusivo 
proof that this is the answer. We could be dealing jiith judicial 
phlloaopiv or how the justices view the Constitution, 

• -more- / * ' i 



It would bi nice, of oburae. I^p f Ind au answer ih^ speaks 
of some prlncliae of Jurisprudence. Yet those who see Jurlsprudopco 
heJe Must acooimt for th^ fact that Justices Rohnquist^and Marshall 
dlsacTM 77 Percent of the time. We think more of jurisprudence 
than that. 

If it !• shocking to sfcifigeat that what we are watching in 
the Supreme Co>tft is politiiii, not jurisprudence, it should nonetheless 
co>ie a. not much of a surprise. After ^11. most state and national 
politloiana- ari/Uwy^. The inverse is probably not true, bui 
politioa and the legal profession are not 'strangers. ^ 

ifhetheor it ia politics or not. however, f is less Important than 
the fact that these data indicate i»at the deoisiarx-aaklng proceso 
/ is somewhat simpler than max^^have sOgCSsted. On| doea not have to 
go to the lengths that Woodward and Armstrong ^jiid to understand 

7 . . 
the proceos. ^ 

Finally, the picture liable 1 paints for the preos is not » an 
encouraging one. ^he ^Cffble goes^aT more favorable to loes 
favorable ftcom top to bottom. If ^ look at the dates on the 
c^es. there ^re more recent cases toward the bottom of the table. 
The Court appears to be becoming slightly less favorable to the 
press KB tim^.goes on. There also is not much iadication that 
bl^k votUw Is diminishing. With all three members of the pre- 
press Uock mentioned in rotlremont rumors of late, the solidity 
of the antl4ress %«:k is doar cause for discouragement. 
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Murp>v V. Florid* (1975) ... * I "J I I J J I 
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CoaBd. Y. PSC (19605 . ^ f J J J * 

Fioiw Y. 0.8. (1922) ^ .^^j' ; J ; J J ♦ 

Paplsh Y. Board of Curators (1973) . * * !! ^ I 
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